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Session of 2013 .

HOUSE BILL No. 2019

By Committee on Judiciary

1-16

AN ACT concerning the court of appeals; relating to appointment of

. [AB2019-Balloon-Kinzer

Prepared By: Jason Hron%wo?
{Office of Revisor of Statutes
|February 15,2013

senate confirmation; creating the Kansas
commission on E&o_m_ %@93803@

judges by the governor;”amending K.S.A. 20-3006 and 20-3010 and

K.S.A. 2012 Supp. 20-3002and repealing the existing sections; also
repealing K.S.A. 20-3004, 20-3005, 20-3007, 20-3008 and 20-3009.

Be it wxm&m& by the Legislature of the State of Kansas:

New Section 1. (a) (1) On and after July 1, 2013, any <mom=8\.
occurring in the office of any judge of the court- of mEuam_m and- any

position to be open on the court of appeals as a result of enlargement of

such court, or the retirement or failure of an incumbent to file such judge's
declaration of candidacy to be retained.in office as hereinafter required, or -

failure of a judge to be elected to be retained in office, shall be filled by
appointment by the governor, with the consent of the mo:mﬁo of a wonmo:
possessing the qualifications of office.-

(2) Whenever a vacancy occurs, will occur or voasos ovgm on %m

- court of m@wo&m the clerk of Em msvﬂmﬁm court shall E.o_dvm% give notice

to the governor.

(3) In event of the failure ow the governor to Em_no the appointment

within 60 days from the date such. vacancy occurred or position became
open, the chief justice of the supreme court, with the consent of the senate,

shall make the mEuoEHBmE of a person gmmommam the ncm:momaosm of
office.

(4) . Whenever a vacancy in the office of judge om the court of appeals .
- exists at the time the appointment to fill such vacancy is made pursuant to
this section, the appointment shall be effective at the time it is-made, but -

where an appointment is made pursuant to this section to fill a ‘vacancy
which will occur at a future date, such appointment shall not take effect

- until such date..

(b) No person mvvo:;oa pursuant to subsection Amv mrwz “assume the
office of judge of the court of appeals until the senate, by an affirmative

vote of the majority of all members of the senate then elected or appointed

and qualified, consents to such appointment. The seénate shall vote to.
consent to any such appointment not later than 60 days after - such

appointment is received by the senate.  If the senate is not in session and :

will not be in session within the 60-day time limitation, the senate shall
vote to consent to any such appointment not later than 20 days after the

~Tand 75- %:ﬂ
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senate begins its next session. In the event a majority of the senate does
not vote to consent to the appointment, the governor, within 60 days ‘after
the senate vote on the previous appointee, shall appoint another person.
possessing the qualifications of office and such subsequent appointment
shall be considered by the senate in the same procedure as provided in this
section. The same appointment and consent procedure shall be followed
until a valid appointment has been made. No' person ‘who has been
previously m@qosaa but did not receive the consent of the senate shall be
appointed again for the same vacancy. If the senate fails to vote on an
appointment within the time limitation imposed by this subsection, the
senate shall be deemed to have given consent to such appointment.

(c) Persons who are appointed as judges of the court of appeals
pursuant to ‘K.S.A. 20-3005, prior to its repeal; and this section, shall
commence the duties of office upon appointment and consent, and each
judge shall have all the rights, privileges, powers and aﬁ_mm prescribed by
law for the office of judge of the court of appeals.

(d) Judges of the court of appeals shall possess the’ nsm:mownonm
prescribed by law for justices of the supreme court. <€

Sec. 2. K.SIA. 2012 mcvﬁ '20-3002 5 :rov\ maozmmm 8 read as
follows: 20-3002. (a)

Jemwary—15—2043; The court of appeals shall oozm_ﬂ of E _cmmmw whose

positions shall cm :E:coamm one 8 14.

@v .Emmmm of the court of ‘appeals shall be %i%

appointed in the manner
provided by mmnzox \ and amendments thereto. Each judge of the court of
appeals shall receive an annual salary in the amount prescribed by law. No

judge of the court of appeals may receive additional compensation for

official services performed by the judge. Each such judge shall be
reimbursed for expenses incurred in the performance of such judge's
official duties in the same manner and to the same extent justices of the
supreme court are reimbursed for such expenses,

(c) The supreme court may assign a judge of the court of appeals to
serve temporarily on the supreme court.

(d Any additional court of appeals judge position created by this
section shall be considered a mo&:on created by the supreme court and not
a civil appointment to -a state office pursuant to K.S.A. 46-234, and
amendments thereto.

Sec. 3. K.S.A. No-uooa 33\ manmma to read as follows: 20-

Insert New Sec. 2 E_a
New Sec. 3, Attached

Redesignate sections
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&BH—(@) Zoﬁ less Emu 60 days E_Oa to the holding of the general
election next-preceding the expiration of the term of any judge of the court
of appeals, the judge may file in the office of the secretary of state a
declaration of candidacy for retention in office. If a declaration is not filed.
as provided in this section, the position held by the judge shall be vacant

~upon the expiration of the judge's term of office. If such declaration is

filed, the judge's name shall be submitted at the next general election to the

electors of the state on a separate E&S& ballot, 255:” wmnw designation,
reading substantially as follows:-

__mwms.‘aoﬁnu.:mo;smam oﬁ:amo.q... ?. mmoo?:.oOo.Eé
of Eu@mmmmu be 3353 in office?" . , .

& 0) Ifa B&o:@ of 980 voting on the m:mmzos votes mmemﬁ
retaining the judge in office, the position which the judge holds shall be
vacant upon the. expiration of the judge's term of office. Otherwise, unless
the judge is removed for cause, the EQMo shall remain in office for a term
of four years from the second Monday in January wo:oi:_m the election.
At the expiration of each term, unless by law the judge is compelled to
retire, the judge shall be eligible for retention in office ,8\ election in the
manner prescribed in this section.

€3 (¢). If a majority of those voting on the azomaos votes against the
Jjudge's retention, the secretary of state, following the final canvass of votes
on the question, shall certify the results to the clerk of the supreme court,
Any such judge who has not been retained in office pursuant to this section
shall not be eligible for nomination or appointment to the office of judge
of the court of appeals prior to the. expiration of moE, u\am_.m mmﬂ. the
expiration-of the judge's term of office.

€4} (d) Election laws applicable to the general o_ao:os of other state
officers shall apply to elections upon the question of retention of judges of

- the court of appeals pursuant to this section, to the extent that they are not

in conflict with and are consistent with the provisions of this aet section.
Sec. 4. K.8.A. 20-3010 is hereby amended to read as follows: 20-
3010. @ Any voaoz %vo::ma to the office of judge om Ew court om

wm.wa.wwwownm& tofilla <mom=8~ or mﬁ@oEﬁmm by reason om En mx?amﬁoz ow
a term of office, shall serve until the second Monday in January following
the next general election s&_% oceurs me. one %mmn in office and aﬁ: be
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eligible to sueeced-himself-or-herself be retained in office for a full term of
four {4} years as provided in K.S.A. 20-3006, and amendments thereto, H.Q,
the retention of judges first appointed to the court of appeals.

(b)- If a majority of the votes cast and counted at such election is in

favor of retaining such judge in office, he-er-she the judge shall remain in

office for a regular term of four years from the second Monday in January
next following such election. Thereafter, such judge shall be subject to
retention . in office as ﬁSSm& in K.S.A. 20-3006, and amendments.

thereto. If a majority of the votes cast and counted at such election is .

against retaining such judge in office, such judge's position on the court of
appeals shall become vacant on the second Monday in January next

following the election, and a successor shall be appointed pursuant to

section 1, and amendments thereto.
ﬁ, m:or ana aoom not declare his—er—her such judge's candidacy for
election to sueeeed-himself-or-herself be retained in office, such judge's
position on the court of appeals shall be vacant on the second Monday in

January next following such election. <€

Insert Sec. 7. K.S.A. 2012
Supp. 75-4319, Attached

Redesignate sections

Sec. 5. K.S.A. 20-3004, 20-3005, 20-3006, 20- wooq Mo-woow 20-

3009 and 20-3010 and K.S.A. 2012 Supp. 20-3002‘are hereby repealed.
Sec. 6. This act shall take effect and be in force from and after its
publication in the mﬁmﬁﬁa book.

| and 75-4319 |
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- NewSec.2. (a) There is hereby created the Kansas commission on judicial appointments.

The comm1ssron shall be composed of nine members, appointed as follows:

(1) Four non-lawyer members, one member from each congressional district, appointed by

the speaker of the house; .
(2) one non—lawyer member from the ﬁrst congressronal district appomted by the m1nor1ty

leader of the house; _
- (3) ome non-lawyer member from the fourth congressional d1stnct appomted by the state

treasurer;
(4) one lawyer member from the third congress1onal d1stnct appomted by the chief Justlce of

the supreme court; .
(5) one lawyer member from the second congress1onal district appomted by the attorney _

general; and _

(6) one retired d1str1ct judge appomted by the Kansas county and dlstnct attorneys
'; assoc1at1on who shall serve as chalrperson of the commiission. ‘
| (b) Members shall be appomted for terms of two years All members may. be reappomted
' Members shall serve without salary, but may be rennbursed for travel and other expenses
- actually and necessarlly incurred in the performance of their dut1es o |
| (c) A majonty of the commission shall constltute a quorum to do busmess but no final -
' act1on shall be taken except upon a vote of the maj or1ty of the members of the comrmss1on The
:commlss1on shall be subject to the open meetmgs act, K. S.A.75-4317 through 75-4320a and
amendments thereto The commission, in accordance with K.S. A. 75-43 19, and amendments
 thereto, may recess for a closed or executive meeting when it is considering confidential
information related to the appomtee S quahﬁcatlons for office. Any conﬁdentral documents or
other conﬁdentlal information obtained by the commission shall be prrvrleged and conﬁdennal

. shall not be a pubhc record and shall not be subject to discovery or subpoena ina 01v1l or

 criminal action. A
 (d) Whenever the governor or the chief justice of the supreme court makes an appointment

' to the position of judge of the court of appeals subject to senate conﬁrmatlon the commlssmn
shall hold a meeting to interview such appointee Wlthm 30 days after the appointment is made.

‘The commission shall obtain any information related to the appointee's quahﬁcatlons for office



that the commission deems necessary. The commission shall prepare a written report of its
assessment of the appointee's qualifications for office. A majority of the commission shall
apprdve the written report and submit such report to the president of the senate and the

chairperson of the judiciary committee of the senate not later than 30 days after the appointment

is made.

New Sec. 3. (a) Notwithstanding any other law to the contrary, all appointments to the
position of judge of the court of appeals made by the governor or the chief justice of the supreme
court, which are subject to senate confirmation, shall be considered and acted upon by the senate
only in open session. _ |

(b) When any appointment described in subsection (a) is received by the senate, such
appointment shall be referred to the judiciary committee of the senate by the president of the
senate immediately after the written report concerning such appointment is received from the.
Kansas commission on judiciel appointments or, if no written report is received within the time
specified in section 2, and amendments thereto, on the next legislative day following the last day
- of the period of time speciﬁed for submission of such report 1n section 2,~end a_niendm,ents
thereto. | - | ' o |

(c) Such appointment referred to the judiciary committee shall be returned to the senate
- within 15 legislative days after the same are referred, together Wlth a report thereon. If the
appointment is not returned to the senate within the period of time spec1ﬁed for its return, the
appointment shall be considered to be retumed to the senate without recommendat1on on the nextl
legislative day foHowmg the last day of the period of time specu’ied for its return. o

(d) Any such appomtment may be con51dered and acted upon by the senate at any time after
the appointment is returned to the senate. No motion to confirm any such appointment shall be in

order without the unammous consent of the senate until the appointment is returned to the senate.

Sec.7. K.S.A.2012 Supp. 75-4319 is heteby amended to read as follows: 75-4319. (2) Upon
formal motion made, _s_ecended and carried, all b_odies and agenciee subject to the open fneeﬁngs
act may recess, but riot adj ourn, open me‘etings for closed or executive meetings. Any motion to .v
recess for a closed or _exeeutive meeting shall-include a statement of (1) the justification for

closing the meeting, (2) the subjects to be discussed duririg the closed or executive meeting and



| (3) the time and place at which the open meeting shall resume. Such motion, including the
required statement shall be recorded in the minutes of the meeting and shall be maintained as a

part of the permanent records of the body or agency. Discussion during the closed or executwe
meeting shall be hm1ted to those subjects stated in the motion.

(b) No subJects shall be discussed at any closed or executive meeting, except the following:

(1) Personnel matters of nonelected personnel

(2) consultat1on with an attorney for the body or agency which would be deemed privileged

in the attorney—chent relatlonshrp,
(3) matters relating t to employer -employee negotlatlons Whether or not in consultanon with

. the representatrve or representatlves of the body or agency,
R C)) * confidential data relatmg to financial affalrs or trade secrets of corporatrons "
. partnershlps trusts, and 1nd1v1dual propr1etorsh1ps |
%) matters relatmg to act1ons adversely or favorably affectmg a person as a student, patient
.or res1dent of a public mstttutron, except that any such person shall have the r1ght toa pubhc
' hearmg if requested by the person ' ' ' L
- (6) prehmmary d1scuss1ons relatmg to the acqu151t10n of real property,
() matters permltted to be- dlscussed in a closed or executrve meetmg pursuant to K S.A.
% 74 8804, and amendments thereto ' __ o
(8- matters permrtted to be d1scussed ina closed or executwe meetmg pursuant to subsectlon
(d)(1) of K.S.A. 38-2212 and amendments thereto or subsectron (e) of K.S. A 38-2213, and

. amendments thereto; _
(9) matters perrmtted to be d1scussed in a closed or executrve meetmg pursuant to subsectlon .

. () of K. S A, 22a-243, -and amendments thereto

(10) matters penmtted to be drscussed ina closed or execut1ve meetmg pursuant to

subsect1on (e) of K.S.A. 44 596, and amendments thereto

¢! 1) matters permltted to be dlscussed in a closed or executive meetmg pursuant to

§ ~ subsection (g) of K.S.A. 39-7, 119 and amendments thereto; .

(12) maters requ1red to be d1scussed ina closed or execut1ve meetrng pursuant toa tr1bal-

‘state garmng compact
(13) matters relatrng to securlty measures 1f the dlscussron of such matters at an open

 meeting Would Jeopard1ze such security measures, that protect: (A) Systems facilities or



equipment used in the production, transmission or distribution of energy, water or
communications services; (B) transportation and sewer or wastewater treatment systems,
facilities or equipment; (C) a public body or agency, public building or facility or the information
system of a public body or agency; or (D) private property or persons, if the matter is submitted
to the agency for purposes of this paragraph. For purposes of this paragraph, security means
measures that protect against criminal acts intended to intimidate or coerce the civilian
population, influence government policy by intimidation or coercion or to affect the operation of
government by disruption of public services, mass destruotion, assassination or kidnapping.
Security measures include, but are not limited to, intelligence information, tactical plans,
resource deployment and vulnerability assessments;

(14) matters permitted to be discussed in a closed or executiﬁke meeting pursuant to
subsection (f) of K.S.A. 65-525, and amendments thereto;

(15) matters permitted to be discussed ina olosed or executive meeting pursuant to K.S.A.
2012 Supp. 75-7427, and amendments thereto; aﬁd

(16) matters permitted to be discussed in a closed or executive meeting pursuant to K.S.A.

2012 Supp. 46-3801, and amendments thereto; and

(17) _matters permitted to bé discussed in a closed or executive meeting pursuant to section

2. and amendments thereto.

(¢) No binding action shall be taken during closed or executive recesses, and such recesses

* shall not be used as a subterfuge to defeat the purposes of this act.

~(d) (1) Any confidential records or information relating to security measures provided or
received under the provisions of subsection (b)( 13) shall not be subject to subpoena dlscovery
or other demand in any admlmstratlve criminal or civil action. '

2) @A) Except as otherwise prov1ded by law, any conﬁdentlal documents, records or reports
relating to the pnsoner rev1ew board prov1ded or received under the prov1s1ons of subsection
(b)(16) shall not be subject to subpoena, dlscovery or other demand in any adlnlmsfcratlve,
criminal or civil action. | ’ ' A |

-(B) NotWithste.nding any other provision of law to the contrary, any summary statement
provided or received under the pro_visions of subsection (b)(16) shall not be subject to subpoena,

discovery or other demand in any administrative, criminal or civil action.



